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Big Law Pro Bono Counsel Backs Texas
Ballot-Access Lawsuit
“I’m proud to say I’m part of it, and be part of a rm that would devote this amount of time and resources to something
like this. It makes me feel good about being a lawyer," said David Whittlesey, partner in Shearman & Sterling in Austin.
By Angela Morris (https://www.law.com/texaslawyer/author/pro le/Angela-Morris/) | August 09, 2019 at 04:08 PM
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Social impact litigation backed by pro bono attorneys with Big Law rm Shearman &
Sterling is moving through federal court in Texas.
But the Texas Secretary of State’s o ce has argued that the court should dismiss a

THE AMERICAN LAWYER
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lawsuit challenging the constitutionality of state law regulating how independent
candidates and minority parties—like the Green Party of the United States and
Libertarian Party—get on the ballot.
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The constitutional challenge is similar to a case in Pennsylvania, which succeeded at
loosening that state’s requirements for independent candidates, said Oliver Hall,
founder and executive director of the Washington, D.C.-based Center for
Competitive Democracy.

than 80,000 signatures in 2020. There’s a very short period of time for obtaining the
signatures,” Hall said. “Many other aspects of the Texas statutory schemes make it
one of the most di cult and expensive states in the country for minor parties and
candidates to get on the ballot.”
However, the defendants argued in an Aug. 8 motion to dismiss
(https://drive.google.com/ le/d/132BcZS91pxzDV_ZNS4BoraPeWIXwMmx/view?usp=sharing) that ballot-access laws serve an important
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state interest in streamlining the ballot and reducing voter confusion. Courts have

found that Texas’s ballot laws are reasonable and advance important interests, the
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“These cases have rejected the very arguments that plainti s raise here,” the motion
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The Center for Competitive Democracy has partnered with Shearman & Sterling as
pro bono counsel on the Texas case.

Shearman partner David Whittlesey of Austin is lead counsel for the plainti s. He

said the rm is committed to pro bono service and feels strongly about the claims in
the lawsuit.
David Whittlesey, partner in
Shearman & Sterling in Austin.

“Ballot access is, we believe, important,” said

Whittlesey. “I’m proud to say I’m part of it, and be part
of a rm that would devote this amount of time and

resources to something like this. It makes me feel good about being a lawyer.”
The case is Miller v. Doe

(https://drive.google.com/ le/d/1lF1pDAut_NGkAg45rTGZSh4V03d24i-d/view?

usp=sharing). A July 25 amended petition by the plainti s alleged that for 50 years,
the state of Texas has used taxpayer funds to guarantee ballot access to the

Republican and Democratic parties while imposing great burdens on minority parties
and independent candidates to get on the ballot.
Four minority parties—America’s Party of Texas, the Constitution Party of Texas, the
Green Party of Texas and the Libertarian Party of Texas—and six of their leaders or
candidates, claimed that the state’s ballot access laws are unconstitutional. They’ve
sued the Texas Secretary of State, an o ce that’s currently vacant, and Deputy
Secretary of State Joe Esparza, seeking a permanent injunction to stop Texas from
enforcing the laws.
Texas passed the ballot access law in 1905 to require independent candidates to
collect voter signatures on a petition to get on the ballot. Candidates have to get 1
percent of the entire vote of the last general election. Texas put the same
requirement on the minor parties in 1968. When the 1 percent signature
requirement took e ect in 1906, it amounted to 2,802 signatures, but increasing
voter turnout means that 2020 candidates must gather 83,717 signatures, according
to the complaint.
“They must collect an ever-increasing number of signatures in the same xed period
of time,” said the complaint. “Collecting signatures by hand is inherently timeconsuming, labor-intensive and expensive.”
The great nancial barrier stops independent candidates from running for o ce,
and stops minority parties from growing and developing, the complaint said. Texas
voters are hurt the most, it said, if they can’t vote for their preferred candidates, and
if public debate is sti ed by excluding the independents and minority party
candidates.
Kayleigh Lovvorn, spokeswoman with the Texas O ce of the Attorney General,
which represents the defendants, didn’t return an email seeking comment before
deadline.
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